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Schwartz, Woods and Miller, on behalf of the Instructional Television Fixed Service

(ITFS) licensees listed on Attachment A, files these Joint Comments in the above-

referenced Notice of Proposed Rule Making (Notice) concerning broadcast auctions. In

support thereof, the following is shown:

1. The parties to these Joint Comments (Commenters) include a broad range of

ITFS licensees, permittees and applicants which provide or propose to provide instructional

and educational programming for audiences in many communities and areas throughout

the United States. The Commenters are vitally concerned that the Commission's proposals

in this proceeding, which are aimed at auction processes for commercial radio and
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television broadcast licensees, should not have adverse consequences, either intended

or unintended, for ITFS entities.

2. The Commission's Notice, which seeks to implement provisions of the Balanced

BUdget Act of 1997, proposes to award most initial commercial radio and television

broadcast licenses through auctions. In paragraph 100 of its Notice, the Commission

seeks comments on "whether we must, and if not, whether we should, apply competitive

bidding to mutually exclusive ITFS applications."

3. This proceeding is of enormous importance to ITFS licensees, permittees and

applicants. In the Commenters' view, the Commission's proposals would improperly

impose auction procedures upon ITFS entities. The Commenters urge the Commission

not to adopt this proposal regarding auction proposals for ITFS. This proposal would have

a devastating impact upon ITFS licensees, which regularly confront financial difficulties

due to their noncommercial educational nature. These difficulties would almost certainly

preclude them from being able to participate equally in the competitive bidding process.

It is unfair to impose any such burden upon ITFS applicants proposing a noncommercial

instructional and educational service.

4. The Commenters strongly believe that the Commission should not impose its

proposed auction procedures upon ITFS entities. As the Commission acknowledges, ITFS

systems are akin to noncommercial educational broadcast stations, which are themselves

exempt from auction procedures. In fact, many ITFS systems are licensed to

noncommercial educational broadcast stations. These ITFS stations perform valuable

services in the provision of instructional, educational and informative programming to area

schools, colleges, universities, institutions and individuals. Like noncommercial educa-
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tional stations, ITFS stations are exempt from filing fees. See Section 1.1114(e)(4). See

also Establishment of a Fee Program, 65 RR 2d 513, 518 (1988). Moreover, the

Commission has adopted a comparative point selection procedure for mutually exclusive

applications, which has furthered the sound objective of a locally-based instructional

service by qualified applicants and has proven to be relatively efficient and expeditious as

well. See Section 74.913 of the Commission's rules. Similarly, the Commission's current

policies regarding the settlements of ITFS applications have resulted in the timely resolu­

tion of a significant number of application conflicts resulting in expedited release of

channels for service.

5. The imposition of auction procedures upon ITFS applicants is nowhere specifi­

cally mandated by the Balanced BUdget Act of 1997 and is entirely inappropriate for this

educational service. The Commenters submit that the Commission does not have any

specific authority to mandate auctions for ITFS entities. Moreover, any such imposition by

exercise of the Commission's general discretion would have disastrous consequences

upon ITFS applicants, many of whom have insufficient funds to participate in the auction

process. In addition, adoption of any auction process for ITFS stations would likely dilute

both the quantity and the quality of noncommercial instructional and educational program­

ming available to the stations. In the Commenters' view, the use of auctions in the context

of ITFS applications would likewise lead to the cutting off of a significant means of media

access to schools, colleges and other educational institutions across the country.

6. The Commenters urge the Commission to restrict this proceeding solely to

commercial broadcast proposals. That was the Commission's stated intent, and it also

specifically noted that it would not, pursuant to Section 309(j)(2) of the Act, consider
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noncommercial educational and public broadcast stations. Consonant with these determi-

nations, the Commission should not apply its proposed auction procedures to the similar

noncommercial instructional and educational services offered by ITFS entities.

Respectfully submitted,
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